United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 


COURT OR APPEALS,.DISTRICT OE COLUMBIA 

■ 

October Teem, 1924- 


No. 4212 


No. 24, Special Calendar 


ANDREW W. ilELLON, SECRETARY OF THE TREASURY, 

APEELLANT, 

" vs. 

UNITED STATES EX REL. THE CHAS. McCAUL COM¬ 
PANY, A CORPORATION 

* 



APFKAL FROM THE SUPREME COURT OF THE PISTRICT OF 

COLUMBIA 


■r 


FILED SEPTEMBER 17> 19U 


COURT OF APPEALS, DISTRICT OF COLUMBIA 

OcTOBEB Teem, 1924 


No. 4212 


No. 24, Special Calendar 


ANDREW W. MELLON, SECRETARY OF THE TREASURY, 

APPELLANT, 

vs. 

UNITED STATES EX REL. THE CHAS. McCAUL COM¬ 
PANY, A CORPORATION, APPELLEE 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


INDEX. 

CMglinal. Print 

Caption _ a 1 

Petition _ 1 1 

Rule to show cause_ 8 4 

Marshal’s return_ 8 4 

Answer_ 9 4 

Exhibit “A”’ _13 7 

Exhibit “B”_14 7 

Demurrer to answer_18 9 

Memorandum opinion_19 10 

Judgment_,__21 11 

Appeal noted_22 12 

Assignments of error_22 12 

Designation of record_24 13 

Clerk’s certificate_25 1^ 

11147—24 I 
















ANDREW W. MELLON VS. UNITED STATES 


I 


a Supreme Court of the District of Columbia 


United States ex kel. The Chas. McCaul Com- 
pany, a corporation, petitioner, 


V8. 

Andrew W. Meulon, Secretary or the Treas- 

ury, respondent 


>No. 67749, at law 


The United States op America, 

DUtrict of Cmwmhia^ ss; 


Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said EHstrict, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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Petition 


Filed June 15, 1923 

In the Supreme Court of the District of Columbia 


United States ex rel. The Chas. McCaul Com- 
pany, a corporation, petitioner, 

V8. 

Andrew W. Mellon, Secbetabt op the Treas- 

ury, respondent 


In mandamus 
At law, No. 67749 


To the honorable Chief Justice and Justices of the Supreme Court 

of the District of Columbia: 

The petition of Tiie Chas. McCaul Co. respectfully represents: 

1. The petitioner is a corporation duly organized and existing 
under the laws of the State of Pennsylvania. 

2. The respondent, Andrew W. ^llon, is, and for some time has 
been. Secretary of the Treasury of the Unit^ States. 

3. The respondent, as such Secretary of the Treasury of the Unit^ 
Statesj is charged with the performance of certain duties therein 
prescribed by and under the certain act of Congress approved August 
25, 1919 (41 Stat. 281), which reads as follows: 


(Public No. 41—fi6TH Congress) 


(H. R. 6323) 

An act for the reUef of contractors and snheontractoni tlie post o^ces and 
other buildings and work under the superrlsion of the Treasury D^^artnient, 
and for other purpo^ 

2 Be it enacted bp the Senate a^nd House of Representatives of the United 

States of America in Congress assembledp That the Secretarp of tha 
Treasury is hereby authorised a^d directed, under such regulatl<^9 ss he may 
prescribo, to recelre fhfiy itemized and verihed claims and reimbprae jcon- 
tractors and their subcontractors, including material men, for the constrnctloii, 
improTeihent,''8peciai repair, aquipm^t, or famishing of post ofllees and otlmr 
buldings or work under the snperylsioa of the Treasury Department (as weH 
as the United Stalos courthouse in iha District of Cohnobta and the apptoarhaf 


2 


ANDREW W. MELLON VS. UNITED STATES 


and retaining wall to the Lincoln Memorial in the District of Columbia) Whose 
contracts were awarded or whose bids as thereafter accepted were mailed or 
delivered to the proper governmental authority prior to the entrance of the 
United States into the war with Germany, to wit, April 6, 1917, and whose 
contracts have been or will be completed after said date, for loss due directly 
to increased costs thereafter arising, due either, first, to increased cost of labor 
or materials, or, second, to delay on account of the action of the United States 
Priority Board or other governmental activities, or, third, to commandeering 
by the United States Government of plants or materials shown to the Secretary 
of the Treasury to have been sustained by them in the fulfillment of such con¬ 
tracts by reason of war conditions alone: Provided^ That any subcontractor 
may submit his claim through the contractor or to the Secretary of the Treas¬ 
ury. And the Secretary of the Treasury is hereby directed to submit from 
time to time estimates for appropriations to carry out the provisions of this 
Act: Provided further, That no claims for such reimbursement shall be 

3 paid unless filed with the Treasury Department within three months 
after the passage of this Act: And provided further, That in no case 

shall the contractor or subcontractor be reimbursed to an extent greater than 
is sufficient to cover his actual increased cost in fulfilling his contract or sub¬ 
contract, exclusive of any and all profits to such contractor or subcontractor; 
nor shall such reimbursement include any advances or payments made by the 
sureties of such contractor or subcontractor in executing the work, but the 
surety on any contract coming within the provisions of this Act who, as surety, 
has completed, or may complete, the work of any defaulting contractor on any 
such contract, or who has furnished financial assistance to a failing contractor 
on any such contract whereby such contractor has been enabled to complete 
such contract, may file claim, within the period hereinbefore fixed, and be reim¬ 
bursed in the manner hereinbefore provided for the increased cost due to the 
causes hereinbefore specified of the labor and material supplied in so completing 
any such contract, or for the increased cost of the labor and material paid for 
from funds so furnished by such surety: And provided further. That the Secre¬ 
tary of the Treasury shall report to Congress at the beginning of each session 
thereof the amount of each expenditure and the facts on which the same is 
based. 

Approved, August 25, 1919. 

which said act was amended by a provision in the deficiency appro¬ 
priation act of March 6, 1920 (41 Stat. 507), authorizing the 

4 Secretary of the Treasury to make partial payments of any 
claim payable under said act of August 25, 1919, and to make 

payment of any and all loss and expense (exclusive of profits) in¬ 
curred by the contractor or subcontractor in fulfilling his contract 
or subcontract in excess of the amount which such contractor or 
subcontractor might receive under the terms of his contract or sub¬ 
contract if such loss and expense were, in the opinion of the Secre¬ 
tary of the Treasury, due to war conditions. 

4. After the passage of said act of August 25, 1919, the then 
Secretary of the Treasury issued certain instructions or regulations 
governing the presentation of claims under said act, and pursuant 
to said act and said instructions, and within the time prescribed by 
said act, the petitioner presented to the then Secretaiy of the Treas¬ 
ury its claim for loss sustained by it as contractor for the comple¬ 
tion of the then partly constructed Federal post office building at 
Alliance, in the State of Ohio, due to increased costs by reason of 
war conditions, which claim included, among others, an item of loss 
on account of increased cost of the plumbing and heating work in 
said building^ amounting, as so claimed^ to $3,646.87. 

5. The petitioner had^ prior to April 6, 1917, entered inta said 
contract for the completion of the said building and had sublet the 
said plumbing and heating work therein to the Young Plumbing 
and Heating Company under a formal subcontract at the price of 
$6,975 pursuant to an estimate or proposal for the same made by 
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said Young Plumbing and Heating Company prior to said Ajpril 6, 
1917, the performance of which said subcontract by said loung 
Plumbing and Heating Company was secured by a bond in 

5 the penalty of $3,500 given by said subcontractor with the 
Maryland Casualty Company as surety. 

6. Said subcontractor performea a portion of said heating and 
plumbing work and certain extras amounting to $38.32 and received 
installment payments on account of the subcontract price to the 
amount of $1,188, but failed to complete said work, and the peti¬ 
tioner, with the acquiescence of said surety, completed the same at a 
cost of $9,472.19, which sum, added to tne amount paid said sub¬ 
contractor on account as aforesaid, exceeded the said subcontract 
price by $3,646.87, the amount claimed in the said item in said claim 
presented to the then Secretary of the Treasury as aforesaid as loss 
on account of increased cost of said plumbing and heating work by 
reason of war conditions. 

7. Thereafter the then Secretary of the Treasury, through his 
subordinates delegated by him to examine and report to him upon 
claims under said act of August 25, 1919, examined and allowed 
the petitioner various items in its said claim other than said item of 
loss on account of increased cost of said plumbing and heating work, 
and with respect to said item found that the sum of $2,857.79 was 
allowable on account thereof as loss due to increased costs by reason 
of war conditions, but reserved the same for further consideration 
pending proof of inability of the petitioner to collect a judgment 
in the sum of $3,500 which the petitioner had recovered against the 
said surety upon the bond of said subcontractor by reason of the 
default or said subcontractor and said excess cost of completion of 

said plumbing and heating work by the petitioner. 

6 8. Thereafter the said surety paid to the petitioner the 
amount of said judgment in satisfaction of the same with the 

understanding that any moneys received by the petitioner as re¬ 
imbursement under said act of August 25, 1919, on account of said 
item in its said claim of loss on account of increased costs of said 
plumbing and heating work, should, to the extent of said amount of 
said judgment, be paid over by the petitioner to said surety in re¬ 
imbursement of the amount so paid by the latter in satisfaction of 
said judgment. 

9. Lately, the respondent, being advised of such payment of said 
judgment, has refused to consider the said item in the petitioner’s 
said claim of loss on account of increased costs of said plumbing and 
heating work, for the sole reason that the petitioner had received 
payment of said judgment; but the petitioner is advised and, there¬ 
fore avers, that under said act of August 25, 1919, as amended as 
aforesaid, it is the duty of the respondent to consider and act upon 
the said item of claimed loss due to increased costs of said plumbing 
and heating work by reason of war conditions, irrespective of the 
fact that the petitioner has recovered and received payment of said 
judgment against said surety, to the end that the petitioner may 
receive reimbursement to the extent warranted by said act of August 
25^ 1919, as amended, on account of such claimed loss, for account of 
said surety which is entitled to subrogation to the right of the peti¬ 
tioner to reimbursement under said act, and as well for account of 
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said subcontractor for whose account the petitioner completed the 
said plumbing and heating work. 

7 Thepetitioner therefore prays: 

1. That a writ of mandamus may issue directed to the re¬ 
spondent, Andrew W. Mellon, as Secretary of the Treasury, com¬ 
manding and requiring him to perform the duty imposed upon him 
by said act of August 25, 1919, as amended, in respect of the said 
item in said claim of the petitioner for loss on account of increased 
costs of said plumbing and heating work in said post-office building 
at Alliance, Ohio, by reason of war conditions, and to consider and 
pass upon the said item of claim without regard to the said judgment 
recovered by the petitioner against said surety or the payment of 
said judgment. 

2. That a rule to show cause may issue directed to said respondent 
requiring him to show cause, if any he have, within such time as the 
court may deem proper, why a writ of mandamus should not issue 
as hereinbefore prayed. 

3. And that the petitioner may have such other or further relief 
as the premises warrant and to the court shall seem meet. 

William C. Prentiss, 
Attorney for petitioner. 

District of Columbia^ 88: 

William C. Prentiss, being duly sworn, says that he has read the 
foregoing petition by him subscribed as attorney for the petitioner, 
The Chas. McCaul Co., which is a corporation as set forth in said 
petition; that he is duly authorized to verify said petition in 

8 behalf of said petitioner; and that the matters and things set 
forth in said petition upon personal knowledge are true, and 

those set forth upon information and belief he believes to be true. 

William C. Prentiss. 

Subscribed and sworn to before me this 15th day of June, A. D. 
1923. 


Morgan H. Beach, Clerk, 
By Chas. B. Coflin, Asst, Clerk, 


Rule to show came 


Filed June 15, 1923 

« 4t * 4i « « 


Upon consideration of the petition of The Chas. McCaul Co. filed 
in tne above entitled cause, it is by the court, this day of June, 
A. D. 1923, ordered that the respondent, Andrew W. Mellon, as Sec¬ 
retary of the Treasury of the United States, show cause, if any he 
have, on or before the 16th day of July, A. U. 1923, why a writ of 
mandamus as prayed in said petition should not be granted, pro¬ 
vided that a copy of this order and a copy of said petition be served 
upon him on or before the 20th day of June, A. D. 1923. 

William Hitz, 

Justice, 


return 


9 Served a copy of the within rule on Andrew W. Mellon 

Secty of the Treasury personally: June 16, 1923. 

E. C. Snyder, 

K. U. S. Marshal, 
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Afi^wer 

Filed July 13,1923 

* * * * * • • 

The respondentj Andrew W. Mellon, Secretary of the Treasury of 
the United States, reserving unto himself the benefit of all manner 
of objection and exception to the errors and insufficiencies of the 
petition herein and to the jurisdiction of the court in the premises, 
nevertheless, answering so much and such parts of the said petition 
and the rule to show cause herein as he is advised it is material or 
necessary for him to make answer unto, says as follows: 

1. Respondent admits the averments of paragraph 1 of the petition 
herein. 

2. Respondent admits the averments of paragraph 2 of the peti¬ 
tion. 

8. Respondent admits the averments of paragraph 3 of the peti¬ 
tion. 

4. Respondent denies the averment that the claim which peti¬ 
tioner, The Chas. McCaul Company, a corporation, filed with re¬ 
spondent under the provisions of the act of August 25, 1919, in¬ 
cluded an item of loss on account of increased cost of the plumbing 

and heating work of the building mentioned in said para- 

10 graph amounting to $3,646.87, and on the contrary avers that 
said item of loss was claimed to amount to $2,857.79. Re¬ 
spondent neither admits nor denies that the alleged loss on account of 
increased cost of plumbing and heating work was due to war condi¬ 
tions, and avers that he is without knowledge thereof, and that the 
facts relating thereto are peculiarly within the knowledge of the 
petitioner. Respondent further avers that he has not audited the 
item of said alleged increased cost, or determined whether or not 
in his opinion the same was due to war conditions, for that respondent 
disallowed said item of loss on the ground that the same was not one 
for which disbursement could be made to petitioner under the pro¬ 
visions of said act of Congress of August 25, 1919, as amended. 
Respondent admits the remaining averments of said Paragraph 4. 

5. Respondent admits the averments of paragraph 5 of the peti¬ 
tion. 

6. Respondent admits the averments of paragraph 6 of the peti¬ 
tion, except as to the amount claimed in the item of loss referr^ to 
in paragraph 4 of the petitiouj x^ich allegation he denies, and avers 
that the amount claimed in Said item was the sum of $2,857.79. 

7. Respondent denies that with respect to the said item of loss on 
account of increased cost of said plumbing and heating work, he 
found the sum of $2,867.79 was allowable on account thereof as loss 
due to increased cost by reason of war conditions, and avers on the 
contrary that he reserved consideration of said item pending proof 

of the inability of the petitioner to collect a judgment in the 

11 sum of $3,500, which petitioner had recovered against the Mary¬ 
land Casualty Company as surety upon the iSnld of its sub¬ 
contractor. The Young Plumbing end Heating Ccmipany, by reason 
of the deiault of the said contractor. Respondent admits the re¬ 
maining averments of paragraph 7 of the petition. 
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8. The respondent admits that the said surety paid to the peti¬ 
tioner the amount of said judgment in satisfaction of the same, 
but respondent avers that he is without knowledge of any under¬ 
standing between said surety and said petitioner as to reimburse¬ 
ment of said surety by said petitioner in the event its claim 
for loss on account of increased cost of said plumbing and heating 
work should be allowed and paid by respondent, which said aver¬ 
ments are peculiarly within the knowledge of the petitioner. 

9. Respondent admits the averments of paragraph 9 of the 
petition that he has refused to consider the said item in the peti¬ 
tioner’s said claim of loss on account of increased costs of said 
plumbing and heating work, for the sole reason that the peti¬ 
tioner had received payment of its said judgment against the 
Maryland Casualty Cfompany. Respondent is advised by counsel 
that the remaining averments of said paragraph 9 are conclusions 
of law which it is not required to answer. 

Further answering said petition, respondent avers that he has 
construed said act of Congress of August 25, 1919, as not author¬ 
izing him to pay to a contractor losses which are protected by 
a bond upon which said contractor could recover for such losses, 
and through the Acting Supervising Architect of the Treasury 
advised petitioner by letter dated August 3, 1922, that its 
12 claim for loss on account of the alleged increased cost of 
said plumbing and heating work would not be allowed unless 
petitioner could prove its inability to collect on its judgment 
against said surety company. A copy of said letter is attached 
hereto, marked Exhibit ** A,” and prayed to be taken and read 
as a part hereof. That subsequently, upon respondent being ad¬ 
vised that said judgment had l^en paid, he referred to the Comp¬ 
troller General of the United Stat^ for decision the question as 
to whether or not, under the facts of this case, payment on said 
claim could be made to petitioner; that thereafter, on March 13, 
1923, the Comptroller General rendered a decision holding that 
the amount paid by the Maryland Casualty Company in satisfac¬ 
tion of the judgment against it was due to the oreach of a con¬ 
tract by its principal and was not for extra costs, due to war 
conditions, incurrea either by it or its principal in carrying out 
a contract. A copy of said decision of the Comptroller General 
is attached hereto, marked Exhibit “ B,” and prayed to be taken 
and read as a part hereof. 

Wherefore, having fully answered the said petition and the rule 
to show cause, respondent prays that the the petition be dismissed 
and the rule to show cause discharged, with costs. 

Andrew W. Mellon, 

' Secretcury of the Treasury, 

‘ By Vernon E. West, 

Attorney for respondent, 

Petton Gordon, 

United States Attorney, 

Vernon E. West, 

Assistant Urdted States Attorney, 


ANDREW W. MELLON VS. UNITED STATES 


7 


13 District of Columbia^ ss: 

I, Vernon E. West, on oath depose and say that I am an 
assistant United States attorney; that Andrew W. Mellon, respond¬ 
ent in the above-entitled cause, is out of the jurisdiction of this 
Court; that I have read the foregoing answer subscribed by me as 
attorney for said respondent and know the contents thereof; and 
that I verily believe the matters and things therein stated to be true. 

Vernon E. West. 

Subscribed and sworn to before this 13th day of July, A. D. 1923. 

Morgan H. Beach, Clerk, 

By Chas. B. Coflin, Asst, Clerk, 

ExUbit “ A » 


F 


Alliance, Ohio, P. O., 

August J, 1922, 


Charles McCaul Company, 

1715 SaTisom Street,, 

PhUadelpMa, Pennsylvania, 

Gentlemen: This office is in receipt of your letter of the 2nd 
instant in regard to the amount of $2,857.79 reserved for further 
consideration at the time of the settlement of your claim for war 
losses on December 1, 1920, in connection with the execution of your 
subcontract as agents of the National Surety Company for the com¬ 
pletion of the construction of the post-office building at Alliance, 
Ohio. 

The statements in your letter have been given careful considera¬ 
tion, and consultation had with the Office of the Solicitor of 
14 the Treasury Department relative to same. That office has 
given an expression of opinion verbally to the effect that 
whereas, as stated in your letter, you have entered suit and recov¬ 
ered judgment against the Maryland Casualty Company for the 
amount named, no further action can be taken by the Treasury 
Department looking to the consideration of said amount as a war loss 
until such time as you may be able to prove your inability to collect 
on the judgment rendered. 

The verbal opinion thus expressed by the Office of the Solicitor 
is in accordance with the views of this office, and therefore it must 
decline to give further consideration of the matter at this time. 
Respectfully, 


(Signed) 


Jas. a. Wetmore, 


ATG/EWB 
HSR B 


Acting Supervising Architect, 


ExMbU « R ” 


Comptroller General oy the United States, 

Washington^ March IS, 192S, 

AD 7469 

The honorable the Secretart of the Treasury. 

Sir: There has been received your letter ^ted February 13,1923, 
in which you submit for decision the question as to whether or not 
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payment may be made to the Charles McCaul Company of the sum 
of $2,857.79, the amount reserved in settlement under the act of 
August 25, 1919, 41 8tat. 281, for losses incurred in the execution 
of ite subcontract with the National Surety Company for the 

15 completion of the Post Office building at Alliance, Ohio. 

It appears that the contractors for this building having 
defaulted, their surety, the National Surety Company, on March 
31, 1917, entered into a subcontract with the Charles McCaul Com¬ 
pany to complete the work for the sum of $101,000. Certain changes 
not here material were made, as a result of which the amount to be 
paid was increased to $104,787.38, which amount was paid by the 
National Surety Company. 

Claiming that, as a result of war conditions, they had sustained 
a loss of $14,704.01 in carrying out their subcontract with the Na¬ 
tional Surety Company, the Charles McCaul Company filed a claim 
for reimbursement under the act cited. Among the items making 
up this claim was one of $2,857.79, being the difference between the 
actual cost to them of the plumbing and heating for the building 
and the amount for which the Young Heating and Plumbing Com¬ 
pany had contracted to do this work. The litter, who had de¬ 
faulted in their contract, were bonded by the Maryland Casualty 
Company, and as suit had been brought on the bond by the McCaul 
Company, the amount of the increased cost of the heating and 
plumbing due to the default was reseiwed in the settlement pending 
the outcome of the suit and payment made for the other items of 
increased cost found to be due as war losses. 

Judgment has since been obtained against the Maryland Casualty 
Company for $3,500, which judgment has been satisfied. 

Claim is now made by the Charles McCaul Company on be- 

16 half of the Maryland Casualty Company for the amount of 
$2,857.79 withheld in the settlement, it being alleged that the 

amount of the judgment was paid with the understandmg that the 
McCaul Company would pay over to the Maryland Casualty Com¬ 
pany that amount if and when they received it from the Government. 
It tnus appears that while the claim is made by the Charles McCaul 
Company, the Maryland Casualty Company is the real party at 
interest. , 

By the terms of the act under which the claim is made, the Sec¬ 
retary of the Treasury was— 

“ authorized and directed under such regulations as he may pre¬ 
scribe to receive fully itemized and verified claims and reimburse 
contractors and their subcontractor^ including material, men for 
the constructi(Mi, improvement, special repair, equipment, or fur¬ 
nishing of post offices and other buildings or work under the super¬ 
vision of the Treasury Department, whose contracts were awarded 
or whose bids as thereafter accepted were mailed or delivered to the 
proper governmental authority prior to the entrance of the United 
States into the war with Germany, to wit, April 6,1917, and whose 
contracts have been or will be completed after said date for loss due 
directly to increased costs thereafter arising, due either, first to in¬ 
creased cost of labor or materials, or^ second, to deliy on account of 
the action of the United States Priority Board or other Government 
activities, or third, to ccmimandeering the United States Gov- 
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eminent of plants oT materials, shown to the Secretary of the Treas¬ 
ury to have been sustained by them in the fulfillment of such con¬ 
tracts by reason of war conditions alone: Provided^ That any sub¬ 
contractor may submit his claim through the contractor or to the 
Secretary of the Treasury, and the Secretary of the Treasury is 
hereby directed to submit from time to time estimates for appropria¬ 
tions to carry out the provisions of this act: Provided further^ That 
no claims for such reimbursement shall be paid unless filed with the 
Treasury Department within three months after the passage of this 
act: And 'provided further^ That in no case shall the contractor or 
subcontractor be reimbursed to an extent greater than is sufficient 
to cover his actual increased cost in fulfilling his contract or sub¬ 
contract exclusive of any and all profits to such contractor or sub¬ 
contractor. Nor shall such reimbursement include any advances or 
payments made by the sureties of such contractor or subcontractor in 
executing the work, but the surety on any contract coming within 
the provisions of this act, who as surety has completed or may com¬ 
plete the work of any defaulting contractor on any such contract, or 
who has furnished financial assistance to a failing contractor on any 
such contract whereby any such contractor has been enabled to 
complete such contract, Uiay file claim within the period here- 

17 inbefore mentioned, and be reimbursed in the manner here¬ 
inbefore provied for the increased cost due to the causes 

hereinbefore specified of the labor and material supplied in so com¬ 
pleting any such contract or for the increased cost of the labor and 
materials paid for from funds so furnished by such surety: Arid 
provided fwrther^ That the Secretary of the Treasury shall report 
to Congress at the beginning of each session thereof the amount of 
each expenditure and the facts on which the same is based.” 

Under this act the Secretary of the Treasury through the Acting 
Supervising Architect considered the claim of the Charles McCaifl 
Company and found the net amount due it to be $10,892.29 which 
has been paid. Action on the item here in question was reserved so 
that if the decision of the courts should be unfavorable and thils 
cause an additional loss of $2,857.79 to the claimant, such loss might 
be brought before the Treasury Department for consideration. 

Since judgment was obtained against the surety of the Young 
Heating and Plumbing Company for an amount sufficient to cover 
the loss due to the increased cost of the heating and plumbing as 
shown by their claim there is nothing further due them. 

It is urged that the sum withheld should be paid to the claimant 
so that it may pay it over to the Maryland Casualty Company as re¬ 
imbursement for the amount paid to satisfy the judgment against it. 

Under the act payments to sureties are authorized only when they 
have assisted their principals in carrying out their contracts or have 
themselves completed such contracts upon default by their principals 
and is restricted to increased costs due to the reasons named in the 

The amount paid by the Maryland Casualty Company in 

18 satisfaction oi the judgment against it was due to the breach 
of a contract by its prmcipal and was not for extra costs, due 
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to war conditions, incurred either by it or its principal in carrying 
out a contrtict. 

You are accordingly advised that payment of the claim for 
$2,857.79 is not authorized. 

Respectfully, 

Comptroller General. 


Demurrer to answer 
Filed October 22, 1923 

4t ♦ ♦ ♦ ♦ ♦ 

For a plea to the answer of the defendant filed herein the petitioner 
says that said answer shows no sufficient defense to the action or 
cause why the writ sought should not be wanted. 

Among the matters of law intended to be argued in support of the 
foregoing demurrer-plea are: 

1. That the construction of the statute is a judicial question. 

2. That the court has power to compel the defendant to perform 
a duty imposed upon him by the statute properly construed. 

3. That the intent of the statute is that contractors, subcontractors, 
and sureties, all should be beneficiaries of the relief thereby pro¬ 
vided. 

4. That it is the intent of the statute that a contractor who ex¬ 

pended the money in work should receive the reimbursement 
19 notwithstanding he might have recourse against a surety. 

5. That in such case, the surety, paying the contractor, is en¬ 
titled to subrogation to the contractor’s right to the statutory relief 
and to presecute mandamus proceedings in the name of the con¬ 
tractor for his, the surety’s benefit. 

William C. Prentiss, 
Attorney for Petitioner. 

Messrs. Peyton Gordon and Vernon E. West, 

Attorneys for respondent. 

Please take notice that the foregoing demurrer will be calendared 
for hearing on Friday, October, 26, 1923. 

William C. Prentiss, 
Attorney for petitioner. 

Memoramdum opinion 
Filed March 14, 1924 

The relator asks for a writ of mandamus. The respondent has 
answered and the relator demurs to the answer. 

The respondent admits in his answer that he refused to take 
jurisdiction of the relator’s claim on the ground that it was not one 
for which reimbursement might be made under the statute. The 
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question of juridction may be passed on by the Court. Work, Sec¬ 
retary of the Interior, vs. Kives, No. 4020, Court of Appeals, de¬ 
cided Jan. 7, 1924. 

20 The answer says that the specific ground for the respondent’s 
decision was that the statute does not authorize payment of 

a contractor protected by a bond of a subcontractor upon which the 
contractor could secure reimbursement for losses. The statute does 
not so provide in terms and the Court is unable to find in it any 
implication to that effect. If the subcontractor had completed his 
work at a cost equal to the cost to the relator and if any part of 
that cost was due to war conditions the subcontractor might have 
made his claim through the relator. should not the realtor 

make the claim having done the work? The relator alone was re¬ 
sponsible to the Government and was performing its own contract. 

In respondent’s brief his ground seems to be shifted from that 
in the answer and he now argues that the claim being urged is 
the claim of the surety for the subcontractor which sort of claim 
the statute says may be presented under certain circumstances but 
only by the surety directly. This contention assumes that the re¬ 
spondent could take into consideration an event happening after 
the claim of the relator was filed, that is to say the fact of pay¬ 
ment by the surety to the relator of a judgment obtained on the 
bond. If the surety had paid before the claim was filed prob¬ 
ably the relator could not proceed for the benefit of the surety but 
when the proceeding was intiated before the respondent the relator 
was acting in its own right and as it is here ruled that it had a 
right to file a claim it might have gone ahead in disregard of the 
suggestion or requirement of the respondent that the remedy on the 
judgment be exhausted. It can not be successfully contended 

21 that in finishing the work the relator was acting under a con¬ 
tract with the surety. The allegation is that the work was 

done with the acquiescence of the surety which may indicate that the 
surety had a right under its bond to take over the job and complete 
the work—a right sometimes if not usually given in such cases. It 
follows that the arrangement between the relator and the surety 
was nothing more than an assignment of relator’s claim to the 
surety, an assignment good between them at least. 

The relator claims a sum equal to the exact difference between 
the amount bid by the subcontractor and what the work cost How¬ 
ever it does not state this difference as the lawful measure of its claim 
but says that such difference was the result of increased costs due 
to war conditions contemplated by the statute. If there is an 
exact equivalence in amount that is a mere coincidence. 

Hie respondent should take jurisdiction of the relator’s claim 
and the demurrer is therefore sustained. 


Judgment 


Walter I. McCoy, 

Chief Justice, 


f 


Filed March 28, 1924 

* 4 ^ * * * * * 


This cause coming on to be heard upon the petition of the re¬ 
lator, the rule to show cause, the answer of the respondent to the 
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said petition and rule, and demurrer to the said answer, and after 
argument by counsel and consideration by the court, it is now 

22 by the court this 28th day of March, 1924, ordered and ad¬ 
judged that the said demurrer be and the same hereby is sus¬ 
tained, and the respondent, by his attorney, electing to stand upon 
said answer, it is ordered and adjudged that the prayers of the peti¬ 
tion be and the same hereby are granted and that a writ of mandamus 
be issued herein directed to the respondent commanding him to take 
jurisdiction of the item of claim for alleged loss on account of in¬ 
creased cost of the plumbing and heating work in the Federal Post 
Office Building at Alliance, in the state of Ohio, filed by the re¬ 
lator under the act of March 3, 1919, and to consider and act upon 
the said item of claim in the exercise of the duty imposed upon the 
defendant as Secretary of the Treasury by the said statute. 

Walteb I. McCot, 

Chief Justice, 

From the foregoing the defendant by his attorney in open court 
notes an appeal to the Court of Appeals of the Distnct of Columbia^ 

Walter I. McCoy, 

Chief Justice, 

Assignments of error 
Filed April 10, 1924 

« f • 

Now comes Andrew W. Mellon, Secretary of the Treasury, appel¬ 
lant-respondent herein, by his attorney, Peyton Gordon, 

23 United States Attorney in and for the District of Columbia, 
and assigns as error the following: 

1. That the court erred in sustaining the demurrer to the answer. 

2. That the court erred in entering an order herein directing that 
a writ of mandamus issue as prayed in the petition. 

3. That the court erred in not overruling the demurrer to the 
answer and dismissing the petition. 

4. That the court erred in holding that the act of Congress of 
August 25, 1919, authorized appellant-respondent to make payment 
to a contractor for losses sustained by a contractor under a contract 
with its subcontractor, where such contractor was protected by a 
bond given by the subcontractor with surety. 

5. That the court erred in holdin" that tne claim of the petitioner 
was not in law the claim of the hiaryland Casualty Company, the 
surety on the bond of the subcontractor. 

6. That the court erred in not holding that the claim of the peti¬ 
tioner was in law the claim of the surety company, which could only 
be made, under the provisions of the act of Congress of August 25, 
1919, by the surety company in its own name. 

Peyton Gordon, 
United States Attorney, 
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24 Designation of record 

Filed April 10, 1924 

)|> ♦ 4c * ♦ * 

The clerk will please prepare the transcript of record on appeal 
to the court of appeals and include therein the following: 

1. Petition for mandamus. 

2. Rule to show cause. 

3. Answer and exhibits thereto. 

4. Demurrer to answer. 

5. Memorandum opinion of Mr. Chief Justice McCoy. 

6. Order sustaining demurrer and directing writ of mandamus to 
issue. 

7. Note of appeal. 

8. Assignments of error. 

9. This designation. 

Peyton Gordon, 
United States Attorney. 

Service of copy of above designation of record acknowledged this 
10th day of April, 1924. 

William C. Prentiss, 
Attorney for Appellee-Petitioner. 

H 


25 Supreme Court of the District of Columbia 


The United States of America, 

District of Columbia^ ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
24, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 67749 at law, wherein United 
States ex rel. The Chas. McCaul Company, a corporation, is peti¬ 
tioner, and Andrew W. Mellon, Secreta^ of the Treasury, is re¬ 
spondent, as the same remains upon the nles and of record in said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
25th day of June, 1924. 

[seal.] Morgan H. Beach, 

Clerk. 


EW 
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IN THE 


Coart of Appeals of the District of Colombia 

October Term, 1924 


No. 4212 


No. 24, Special Calendar 


Andrew W. Mellon, Secretary of the Treasury, 

Appellant, 


vs. 


United States ex rel. The Chas. McCaul Company 

A Corporation, Appellee. 


BRIEF FOR APPELLEE 

It appears by allegations of the petition admitted by the 
answer and by allegations of the answer that the Chas. 
McCaul Company as contractor presented claim under the 
Act of August 25, 1919, 41 Stat. 281 (set forth in full in 
the petition), including an item of alleged losses within the 
Act, amounting to $2,857.79, on account of plumbing and 
heating work which had been sublet to the Young Plumbing 
& Heating Company which had furnished the Maryland 
Casualty Company as surety; that the Chas. McCaul Com- 
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pany had recovered judgment against the surety for penalty 
of the bond, $3,500; that the Treasury Department had 
reserved consideration of said item of $2,857.79 pending 
proof of inability of the Chas. McCaul Company to collect 
the judgment against the surety; that later the amount of 
the judgment was paid by the surety to the Chas. McCaul 
Company; and that thereupon the respondent refused to con¬ 
sider the said item of $2,857.79 for the sole reason that the 
Chas. McCaul Company had received payment of said judg¬ 
ment against the surety. 

As the whole question of jurisdiction to direct by man¬ 
damus the adjudication of claims arising under such 
a statute has been disposed of by this court in Work, Sec¬ 
retary of the Interior, vs. U. S. ex rel. Rives, 295 Federal 
225, 52 Wash. Law Rep. 274, and Work, Secretary of 
the Interior, vs. U. S. ex rel. Chestatee Pyrites & Chemical 
Corporation, 52 Wash. Law Rep. 578, the only question 
presented is whether the receipt by the Chas. McCaul Com¬ 
pany of settlement of the judgment against the surety is a 
valid reason for refusing to consider the item of claim 
$2,857.79. The court below held that it was not, saying 
(opinion. Record, page 11): 

‘The answer says that the specific ground for the 
respondent’s decision was that the statute does not 
authorize payment of a contractor protected by a 
bond of a subcontractor upon which the contractor 
could secure re/^mbursement for losses. The statute 
does not so provide in terms and the court is unable 
to find in it any implication to that effect. If the 
subcontractor had completed his work at a cost equal 
to the cost to the relator and if any part of that cost 
was due to war conditions the subcontractor might 
have made his claim through the relator. Why should 
not the relator make the claim having done the work? 
The relator alone was responsible to the Government 
and was performing its own contract.” 
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The statute now in question is analogous to the statute 
involved in U. S. vs. Cook, 257 U. S. 523, which provided 
for reimbursement of the contractor for the construction 
of the customhouse at San Francisco for losses sus¬ 
tained in consequence of the San Francisco earthquake and 
fire, and which the court held was, in effect, a legal modi¬ 
fication of the contract by increasing the contract price. 
An act in that form, limited to relief of the contractor, 
however, would afford no relief to subcontractors or sure¬ 
ties, and it is to be presumed that relief of the contractor 
in that isolated case did full justice. 

But in the Act of August 25, 1919, Congress compre¬ 
hensively dealt with a situation which involved a multi¬ 
tude of public buildings under construction and in order 
to relieve and protect subcontractors, and sureties, as well 
as the contractors, provided the scheme of distribution of 
the increased contract prices among the contractors, sub¬ 
contractors, material men and sureties. 

That this act is remedial and to be construed liberally 
in order to carry out the purposes of its enactment is 
settled by Work, etc., vs. ChestafEe Pyrites & Chemical 
^ Gompon yy supra. 

The Act provides for the presentation of claims by 
contractors and subcontractors, with the provision that a 
subcontractor might submit his claim through the contrac¬ 
tor, and the further proviso that reimbursement to a con¬ 
tractor or subcontractor should not include any advances 
or payments made by his sureties in executing the work, 
but that claim might be filed by a surety who had or might 
complete the work of a defaulting contractor, or had fur¬ 
nished financial assistance to a failing contractor whereby 
such contractor had been enabled to complete his con¬ 
tract, and be reimbursed for increased cost of labor and 




3 


material. Claims were required to be filed within three 
months after the passage of the Act. 

The obvious intent was that the contractor, subcontrac¬ 
tor, or materialman, who expended the money, should re¬ 
ceive the reimbursement notwithstanding he might have 
recourse against a surety. Sureties were to receive direct 
reimbursement in cases where and because they had made 
expenditures in the performance of the work. This was 
a provision for their protection. Obviously it was not 
intended that they should stand the loss where the expen¬ 
ditures were made by contractors or subcontractors who 
had recourse against them. They were in the same plight 
as the contractors, subcontractors, and materialmen. All 
entered into their obligations in contemplation of pre-war 
conditions. 

And it is not supposable that Congress intended that 
a subcontractor who had not furnished a surety should be 
relieved through reimbursement of the contractor where the 
contractor finished the work, but that where in such case the 
subcontractor had furnished a surety reimbursement should 
be withheld, and the loss fall upon the subcontractor or 
upon the surety in case the subcontractor turned out to^ 
be financially irresponsible. We are not here concerned 
with the effect upon the surety of the limitation of time 
within which to file claim. The surety did not expend 
any money in the work or make any advance. A surety, 
as here, could elect to permit the contractor to finish the 
work. In such case if the cost of completion exceeds the 
retained balance of the subcontract price the contractor has 
recourse against the subcontractor and the surety for the 
excess cost. If, in such latter event, the surety pay the 
claim of the contractor, he has not only recourse against 
his principal, the subcontractor, for reimbursement, but is 
subrogated to any security or fund or source of reimburse- 
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ment to which the contractor may have recourse or right 
to resort. 

The general rule is stated in Mankey v. Willoughby, 21 
App. D. C, 314, at 322, as follows: 

“a surety, or party who stands in the position 
of a surety, such as indorser or guarantor, is 
entitled to receive and to be subrogated to all 
the rights and remedies of the creditor whose 
debt he has been required to pay, as to any secur¬ 
ity, fund, lien or equity, which the creditor had 
against any other person or property, on account 
of such debt. This right of the surety to be 
subrogated, on the payment of the debt, to the 
securities held by the creditor, does not depend 
upon contract, but rests upon principles of 
equity.'* 

And the Supreme Court has recognized that the equitable 
doctrine of subrogation is to be read into a statute. In 
Chicago & Northwestern Ry. Co. v. Nye-Schneider-Fowler 
Company (260 U. S. 35; 43 Sup. Ct. Rep. 55), it was 
said: 


“First. Section 6058 of the Revised Statutes of 
Nebraska provides as follows: 

‘Any railroad company receiving freight for 
transportation shall be entitled to the same rights 
and be subject to the same liabilities as common 
carriers. Whenever two or more railroads are 
connected together, the company owning either 
of such roads, receiving freight to be transported 
to any place on the line of either of the roads 
so connected, shall be liable as common carriers 
for the delivery of such freight, to the consignee 
of the freight, in the same order in which such 
freight was shipped.' 

“It is objected that this imposes on one railroad 
liability for the default of another without providing 


5 


reimbursement by that other and so deprives the one 
of its property without due process of law. But the 
Supreme Court of Nebraska has declared in this case 
that in such a case under the statute, the initial car¬ 
rier has a right of reimbursement under the general 
principle of subrogation. This conclusion is sound 
and it is supported by Texas & Pacific Railroad Com¬ 
pany V. Rastin, 100 Texas 556, and the general prin¬ 
ciple involved finds support in Fisher v. Milwaukee 
Ry., 173 Wis. 57; Arnold v. Green, 116 N. Y. 566, 
571; Syracuse Lighting Co. v. Maryland Casualty 
Company, 226 N. Y. 25, and Holmes v. Balsom, 84 
Me. 226.^’ 

Whether or not the contractor pursue the surety, the 
loss ultimately falls^ilpo^ the ^Subcontractor. But the Act 
directs reimbursement* of all losses of the subcontractor. 
It would seem to be plain, therefore, that in cases like the 
present, where the contractor has made the expenditure in 
completing the subcontractor’s work, the reimbursement 
is to be made to the contractor, who will receive it for 
account of the subcontractor and the surety. In the 
present case, the contractor will receive the money and 
reimburse the surety, and thereby relieve the subcontrac¬ 
tor of liability to the surety, so that the subcontractor, the 
ultimate beneficiary of the statute, will receive the relief 
intended by Congress. 

And it would seem to be plain, as held by the court 
below, that, under the situation here presented, it is imma¬ 
terial, so far as the Government is concerned, that after 
the claim was filed by the contractor, the surety paid the 
amount of the judgment to the contractor. 

Respectfully submitted: 

William C. Prentiss 

Attorney for Appellee 
















